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4810. (F.D. C.No.37844. §.Nos. 61-000 L, 68-686L.)

INFORMATION FILED: 6-16-55, E. Dist. N. Y., against Mandel Herold, t/a May-
fair Drug Co., Brooklyn, N. Y.

CHARGE: On 9-3-54, Benzedrine Sulfate tablets and phenylbutazoné tablets were
~ each dispensed once without a prescription.

DisposrTioN : On 6-30-55, the defendant entered a plea of not guilty. There-
after the defendant filed a motion to suppress the evidence obtained during

" the inspection of his establishment, on the grounds that it was obtained by an
illegal search and seizure, and to dismiss the information. )
The motion came on for hearing before the court on 11-7-55; and, on 1-10-56,
after consideration of testimony and arguments and memoranda of counsei,
the court denied the defendant’s motion, handing down the following opinion:

BRUCHHATUSEN, District Judge: “The defendant, Mandel Herold, makes this
- motion under Rule 41 of the Federal Rules of Criminal Procedure for an order
. suppressing evidenee claimed to have been illegally procured and for incidental
" relief. '

“The information, filed against the defendants, Mandel Herold, proprietor
of a drug store known as the Mayfair Drug Company, and Alexander Braaf, his
pharmacist (now deceased), charged that they dispensed drugs without a pre-
scription in violation of the Federal Food, Drug and Cosmetic Act, 21 U. 8. C. A,
831 (k), hereinafter referred to as the Food and Drug Act.

«pursuant to Section 704 (a) of that Act (21 U. 8. C. A. 374 (a) ), two inspec-
tors of the Food and Drug Administration entered the drug store and presented

the proprietor with a notice of inspection. That section permits authorized
government officers to enter places where commodities embraced by the Act
may be found and to inspect those places and commodities, after giving notice.

_ “In connection with the inspection, the agents examined and copied prescrip-

. tion files, charge accounts, refill books and invoices of purchase and sale.
Another section of the Act, 21 U. S. C. A. 373, permits the inspectors to have

. access to copy documents, provided, however, that evidence, obtained pursuant

. .to the said Section 373 shall not be used in a criminal prosecution of the per-
son from whom it is obtained.

«The defendant Herold by this motion seeks to suppress the evidence con-

" tained in these documents and to dismiss the information filed herein as having
been obtained in violation of his Constitutional guarantees against unlawful
search and seizure, contained in the Fourth and Fifth Amendments, and having
been used in violation of them as well as in violation of Section 703 of the
Food and Drug Act (21 U. 8. C. A. 373, supra) granting immunity from

-~ prosecution.

«The defendant’s first contention is that the inspection of the premises was

~ improper, in that Section 704 (a) under which it was conducted (21 U. 8. C. A.

874 (a)) applies, by its very title, to factories and warehouses. The com-
prehensiveness of the statute itself (which includes vehicles) and some of the
recent cases construing it indicate that a drug store that satisfies the other
requirements of the statute qualifies for inspection. U. S. v. Arnold’s Phar-
macy Inc., D. C. N. J. 1953, 116 F. Supp. 310; United States v. Lyon Drug Co.,
E. D. Wisc., 1954, 122 F. Supp 597.

~ “The defendant maintains, however, that the inspection and the copying
of the records should only have been conducted after a notice was served

" under Section 708 of the Act (21 U. 8. C. A. 873) which would have given him
the aforesaid immunity from prosecution. Several recent cases held that

. records may be examined and copied by government agents conducting an in-
spection under Section 704 without the necessity of resorting to the procedure

- -of Section 703 or being bound by the provisions thereof, if permission to inspect

. the records is given by an authorized person. U. S. v. Crescent-Kelvan Co.,

. 8 Cir., 1948, 164 F. 2d 582; U. 8. v. 75 Cases, ete., 4 Cir., 1944, 146 F. 2d 124;
U. S. v. Scientific Aids Co., D. C. N. J., 1954, 117 F. Supp. 588; U. S. v. Lyon
Drug Co., supra; U. 8. v. Arnold’s Pharmacy, Inc., supra. ,

“The defendant further argues that permission to examine and copy the
records was not voluntarily given and that he firmly protested against those
acts. ‘The government does not deny that evidence obtained by an illegal
gearch and seizure may not be used in a prosecution, but asserts that the evi-
dence in question was procured not only with the consent, but even with the
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cooperation of the defendant. The papers submitted by both sides on  this

: ‘point are irreconcilable, but the quality and quantity of the government’s
affidavits and the documents, consisting of receipts and affidavits executed by
the defendant himself, as well as several witnesses, as opposed to the sole,
self-serving affidavit of the defendant as well as the absence of the eorrob-
orating affidavit of his former attorney, present at the time in question,
demonstrate the strength of the government’s position. - : ‘

“The Court, however, is reluctant to determine the question presented,
without affording the parties the opportunity of a trial of the issue before
this Court, without a jury, at which time the witnesses may testify and be
subjected to cross-examination. The authorities support this procedure, where
the Constitutional right of immunity from unlawful search and seizure is in-
volved. Such trial should be had, prior to the trial of the action, pursuant to
Rule 41 (e) of the Federal Rules of Criminal Procedure.”

Thereafter, the defendant changed his plea to guilty; and, on 3-13-56, he
was fined $1,500.7

4811. (F.D. C. No. 35612. 8. Nos. 85-983/4 L, 88-580 L.)

INrFoRMATION FILED: 3-21-55, Dist. S. Dak., against Independent Drug Store, a
partnership, Sioux Falls, S. Dak., and William Trimble (manager).

CHARGE: Between 5-19-54 and 6-30-54, Benzedrine Sulfate tablets were dis-
pensed 3 times without a prescription.

PLEA: QGuilty.

DisposrTiOoN : 10-25-55. Each defendant fined $150.

4812. (F.D. C.No. 37219. 8. Nos. 40416 L, 40-419 L, 40-421 L.)

InroRMATION FILED: 7-18-55, S. Dist. Calif., against Royal Drug Co., Inc,, Los
Angeles, Calif., Alvin C. Weiss (president of the corporation), Joseph P, Shure
(a pharmacist), and Jack Silberman (a clerk employed by the corporation).

CHARGE: Between 2-16-54 and 5-19-54, Dewedrine Sulfate tablets were dis-
pensed 8 times upon requests for prescription refills without authorization by
the prescriber.

Prea: Guilty—by each defendant to dispensing the tablets once.

DisposrTion: 9-6-55. Corporation and Weiss each fined $1,000; Shure and
Silberman each fined $200. Each individual also given sentence of 1 year in
jail, which was suspended, and placed on probation for 6 months.

4813. (F.D.C.No.37271. §. Nos. 90-094/5 L, 90-008 L..)

INFORMATION Friep: 8-19-55, W. Dist. Mo., against Amin Boutros (a physician),
Kansas City, Mo.

CHARGE: Between 7-8-54 and 7-9-54, deztro-amphetamine sulfate tablets were
dispensed twice and secobarbital sodium capsules were dispensed once without
a prescription.

DisposITIoN: On 9-9-55, the defendant filed a motion to dismiss the information
on the grounds that it failed to state facts sufficient to constitute an offense
and that it attempted to charge the defendant, a duly licensed practitioner of
medicine, with a violation of the Federal Food, Drug, and Cosmetic Act, which
Act was not applicable to the defendant.

The court overruled the defendant’s motion on 9-27-55. On 12-23-55, the
defendant entered a plea of nolo contendere and was fined $3,000, plus costs,
and was placed on probation for 3 years.

4814. (F.D. C. No. 37841, 8. Nos. 68-758 L, 68-761 L.)

INFORMATION F1rED: 6-14-55, E. Dist. N. Y., against David G. Waid, t/a Wald
Prescription Pharmacy, Brooklyn, N. Y., and Alvin Konigsberg (pharmacist).



